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Disclaimer

RS OFyQi KSfLI 2dzNBSt S a
A We are not giving you legal advice. Consult with your legal
counsel regarding how best to address a specific situation.

A This training satisfies both annu@lerytraining and Title IX
regulations training.*

A Use the chat function to ask general questions and
hypotheticals, or raise your hamahis is a meeting setting so
we can discuss ISsues.

A This training is not being recorded, but we will provide you with
a packet of the training to post on your websites for Title IX
compliance.



ATTORNEYS AT LAW

A Questions are encouraged

AGC2NJ 0KS &alr1S 27F I NBdzYSyaXxé | dzSa
consider other perspectives, and move the conversation forward

A Be aware of your own responses and experiences

A Followup with someone if you have any questions or concerns

A Take breaks as needed
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Harassment Definitions, and Avoiding Sex Stereotypes

A 9:009:10 Introduction: Overview of training requirements

A 9:109:20 Ethic of Care and Themes of Title IX

A 9:2010:00  Sexual Violence Data and Statistics

A 10:0010:15 Break (Q&A with presenters available during break)

A 10:1512:00 Law & Regulation: Overview of law, existing guidance, and the
new Title IX Regulations with focus ori

A 12:0012:30 Lunch Break

A 12:302:00 Sexual Harassmeuonder Title IX, employees, mandatory and
discretionary definitions

A 2:00-2:45 Panel Discussion (and break)

A 2:455:00 ContinueSexual HarassmerMandatory and Discretionary/
Avoiding Sex and Cultural Stereotypes



A Yes!

ACKS &NBOA LA S \BID&EA5(h)A0)NIbth pait NS R
materials used to train Title IX personnel on its website

A We know this and will make this packet available to you
electronically to post.



Training Requirements
(10of4) Bricker &Eckler
Ad! NBOALIASY(O Ydzald Syadz2NBE GKFG €A
makers, and any person who facilitates an informal resolution process,
receive training ot , the scope of the
NI OA LIALS din Qa 1\how toconduct an investigation
and grievance process including hearings, appeals, and informal
resolution process, as applicapand how to servempartially, including

avoiding prejudgment of the facts at issue, conflicts of interest, andi®as
§8106.45(b)(1)(ii)
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AUnderCleryAct, must receive annual training on:

A Issues related to sexual assault, domestic violence, dating
violence, stalking

A How to conduct an investigation and hearing process that
protects the safety of victims and promotes accountability



AAdditional specific training requirements may apply to each
of these categories. All require training on the definition of
aSEdzrt KIN}Y3aavYSyidé¢ dzyRSNI 6KS w

AC2ZRIF&Qa UNIAYAY3I O20SNAY

A the definitionsunder 81 0 6 . 3 0 f darassinere, xou a |
annual Clery training, and

A avoiding cultural and sex stereotypes.



AToday will also cover an overview of the process that will have
more specialized coverage in relevant Level 2 courses



TITLE IX TODAY:

Themes



Title IX is an Equity Stafute

ATTORNEYS AT LAW

EQUALITY EQUITY



A2 Kl 0 R2 @&2dz OKAY]l |
community?

ADo you think institutional values align between
administration, faculty and staff?

AWhat about students?
AWhat about the town or city around your institution?
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ATTORNEYS AT LAW

Overview of Themes

NO BIAS

TRANSPARENCY
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Alt is meant to ensure ACCESS to your
programs and activities, regardless of sex.

Ad2 K0 ¢S R2 FT2NJ 2ySsS ¢S
(or at least consider whether it is
appropriate under the circumstances)

AWhy are you treating someone differently?



ATTORNEYS AT LAW

A We have an obligation tBROTECJur campus.
AdThey are all our studentd ¢
ASupportive measures

AAny action by a recipient that results in changes or removal of access

to education for respondents require a process to respond (if interim
emergency measure) or engage

In live crossexamination (if formal
process that could lead to
disciplinary action).



A TRANSPAREN@GY¥ey to trusting the process.
AKnow your grievance process
AHelp them understand next steps.
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A We base decisions daVIDENCE
AB2VQU FSABLK & 2 dzNJ 3T dzi

A We can make reasonable inferences and credibility
determinations, but be mindful of implicit bias, stereotypes,
and using our own behavior
as a yardstick.



AAlways be working ttMPROVE

A Yourself as a neutral

A Your campus as a healthy and
fair place to be

A Your policy to provide a better process informed by case law,
regulations,
guidance, and experience

A Your resources for all involved




Themes - NO BIAS

A Always be working to avoid actual or
perceived:

A Conflict of interest:
A Bias

Your work can impact the lives of
others: take periodic self-inventories
to be mindful of your activities,
Involvements, social media, and
biases you may have and work to
reset them to neutral.

Institution

Duties and
MEESS

Personal
EESS

ATTORNEYS AT LAW



SEXUAL VIOLENCE:

Data and statistics



A More Disclaimers

A Should not influence your decision in any
particular Title IX case

A Included in the Preamble, but with caveats
A2S RARYQU R2 0(0KS NBaSI ND
vouch for it

A Okay but really, this SHOULD NOT influence
your decision in any particular Title IX case




A Caveats:
AGCKS 5SLI NOYSYd NBFSNByOSa a
studies throughout this preamble. Such references to or
summarization of these items does not indicate that the

Department mdependently has determined that the entirety of
SFOK AGSY A& | OOdzNF (i S dé t NB




A More Caveats:

Aa{d0FrGAaGdAOlrt FTAYRAY3IaA Ol
dispositive, and statistics cannot by
themselves justify or rationalize procedural
protections in a process designed to
determine the truth of particular allegations o
AYO2t OAYd alLISOATAO AYRAD
30262 (Official)



A 43.6% of women and 24.8% of men
experienced some form of contact sexual
violence in their lifetime, with 4.7% and 3.5%
experiencing such violence in the 12 months
preceding the survey.

Statistics from the National Intimate Partner and Sexual Violence Survey (NISVS), Centers for Disease Control
and Prevention, 2015 Data Brief, available omtingatviolencepreventiondata
(last visited June 2020).



https://www.cdc.gov/violenceprevention/datasources/nisvs/2015NISVSdatabrief.html

Sexual Assault Data
Women Srcker ke

Figure 1

Lifetime Prevalence of Sexual Violence Victimization—U.S. Women, NISVS 2015

Contact sexual viclence 43.6%

Rape (completed or attempted) 21.3%

Made to penetrate | | 1.2%

Sexual coercion 16.0%

Unwanted sexual contact 37.0%

0 50%

' All percentages are weighted to the U.S. population.
* Contact sexual violence includes rape, being made to penetrate someone else, sexual coercion, and/or unwanted sexual contact.

A Statistics from the National Intimate Partner and Sexual Violence Survey (NISVS), Centers for Disease Control
and Prevention, 2015 Data Brief, available omtingatviolencepreventiondata



https://www.cdc.gov/violenceprevention/datasources/nisvs/2015NISVSdatabrief.html

Sexual Assault Data
Men BrickertEcider

Figure 2

Lifetime Prevalence of Sexual Violence Victimization—U.S. Men, NISVS 2015

Contac s vitence | 2+ 5%

Rape (completed or attempted) 2.6%

Made to penetrate 7.1%

Sexual coercion 9.6%

Unwanted sexual contact 17.9%

0 50%

' All percentages are weighted to the U.S. population.
? Contact sexual violence includes rape, being made to penetrate someone else, sexual coercion, and/or unwanted sexual contact.

A Statistics from the National Intimate Partner and Sexual Violence Survey (NISVS), Centers for Disease Control
and Prevention, 2015 Data Brief, available omlimgalviolencepreventiondata

26


https://www.cdc.gov/violenceprevention/datasources/nisvs/2015NISVSdatabrief.html
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Prevalence Data for Postsecondary Institutions

A More than 50 percent of college sexual
assaults occur in August, September,
October, or November, and students are at
an increased risk during the first few
months of their first and second semesters
In college.

APreamble, p. 30076 (Official) notes that fAComment
(RAINN)Campus Sexual Violence: Statigtics//www.rainn.org/statistics/caeyuwe/iolence 0

27
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Prevalence Data for Postsecondary Institutions

A Additional Data referenced in the Preamble for:
0 Postsecondary Institutions, p. 30076 (Official)

Women, p. 30077 (Official)

Men, p. 30077 (Official)

| GBTQ Persons, p. 30077 (Official)

Persons of Color, p. 30078 (Official)

ndividuals with Disabilities, p. 30079 (Official)

mmigrants, p. 30079 (Official)

O O O O O O

Preambl e, p. 30076 (Official) notes that Campusmment er s cCi
Sexual Violence: Statisticss://www.rainn.org/statistics/caenur/iolence

28


https://www.rain.org/statistics/campus-sexual-violence

Sexual Assault Data: s
Identity of Perpetrator (BJS 2014) Brickor Eckler

60
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20
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0 -
Stranger Intimate Partner Relative Friend/Acquaintance

m Student m Non-Student

Preamble, p. 300767 ((O0Of UL &i.aDepoot e st Buedwanlisticdei ees ofti vead
Statistics Special Report: Rape and Sexual Assault Victimization of College Age FE3(24lé4).1995
29



Sexual Assault Data:
Alcohol/Drug Use

Aot 62dzi KItF 2F aSEdzt | aa
RNAY 1Ay3 FfO2K2f 0ST2NB
f

Ad { dzZNIDA 2 NBR AYLI ANBR o0& |
to disclose to informal, but not formal support
sourcesthanareneh YLJI- ANBR OAOUA YA

Lorenz, Katherine, and Sar aSpeciic SttlallReaationsin Alékop | or i ng C
|l nvol ved Sdurnalof aggiessiom maltteament &voalzbzl0 (2016): 1053 8.
doi:10.1080/10926771.2016.1219801.
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Data apd Statistics:
Reporting Data Bricker & Eckler

A About65 percentof surveyed rape victims
reported the incident to a friend, a family
member, or roommate but onlien percent
reported to police or campus officials.

Preamble, p. 30082 (Official) notes that AComment er
Office for Victims of Criin@,1 7 Nat i on al Crime Victimsd Rights Week
Fact Shee{017).
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Data and Statistics:
Impact Data (1 of 2)

AApproximately70 percentof rape or
sexual assault victims experience
moderate to severe distress, a larger

percentage than for any other violent
crime.

Preamble, p. 30080 (Official) notes that
Special Report: Sesmotional impact of violent crime (2014).

AAAAAAAAAAAAAA

AComment er

32



Data and Statistics:
Impact Data (2 of 2) Bricker L Eckler

A81% percenbf women and35% percent
of men report significant shotor long
term impacts of sexual assault, such as
posttraumatic stress disordeP(T S

Preamble, p. 30080 (Official) notes that AComment er ¢

Center for Injury Prevention and Control, The National Intimate Partner and Sexual NiSe&c2030rvey (
Summary Report (Nov. 2011).

33
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Sexual Harassment Data

Female Male gender
gender

Sexual harassment 62% 61%
Sexual comments 57% 48%
Grabbed 28% 22%
Calledhomophobic name 13% 37%
Corneredsexually 13% 10%
Forced to kiss 7% 8%

Sexual postings 6% 12%

Preamble, p. 30076 (Official) notes that #nCommenter.

Foundatio@rawing the Line: Sexual Harassment on C&ampus 5 ) . 0O
34



Sexual harassment has a statistically
significant heavier toll on female students

Figure 7. Reactions to Sexual Harassment Experiences (By Gender)

Felt self-conscious or embarrassed

Felt angry

Felt less confident or sure of themselves

Felt afraid or scared

Worried about whether they could have
a happy, romantic relationship

Felt confused or conflicted about who they are

Felt disappointed with their college experience

Preamble, p. 30076 | )
Foundatiomrawing the Line: Sexual Harassment on Campus5 ) . 0O

T, 57
B P
T, =5
T o
B EEC
T 6%

32%

|

21%
15%

L

21%

l

13%

|

18% T Female (%)
11% T Male (%)

|

(Officia notes that

AComment er S
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Sexual Harassment Data (1 of 2) LT
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A LGBTBtudents are more likely to be sexually
narassed and have negative emotional and
pehavioral responses to harassment.

A 73% of theLGBTBtudents report harassment
(versus 62% of heterosexual students).

Preamble, p. 30076 (Official) notes that #ACommenter s

Foundatio@rawing the Line: Sexual Harassment on C&ampus 5 ) . 0O
36



Sexual Harassment Data (2 of 2) ,

A LGBBtudentst N Y2NB fA1Sfé g2 0S KI
18% versus 7% of heterosexual students.

o0 LGBTstudents aramore likelythan heterosexual students
to beangry(76% versus 42%)

o0 LGBTstudents aramore likelythan heterosexual students
to beembarrassed61% versus 49%)

0 LGBTstudents aramore likelythan heterosexual students
to beless confident(42% versus 25%)

o0 LGBTtudents aramore likelythan heterosexual students
to be afraid (32% versus 20%)

Preamble, p. 30076 (Official) notes that ACommenter.

Foundatio@rawing the Line: Sexual Harassment on C&mpus 5 ) . 0O
37
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| thought it was funny

| thought the person liked it - 32%
-
- -

It's just a part of school life

| wanted a date with the person

My friends encouraged/"pushed"
me into doing it

- Female and male

Source: Drawing the Line: Sexual Harassment on Campus (AAUW Educational Foundation, 2005).
Base = Those who say they ever harassed someone (n=776); 451 male and 325 female college students ages 18 to 24,

38



Less than onéfth (17%) admitted to harassing othbexause they
wanted a date with the person

It's just a part of school life

| thought the person liked it -

| wanted a date with the person -

My friends encouraged/"pushed" |
4 meginto%oing it -

| thought it was funny _ 59%
32%
30%
17%
10%

- Female and male

Source; Drawing the Line: Sexual Harassment on Campus (AAUW Educational Foundation, 2005).
Base = Those who say they ever harassed someone (n=776), 451 male and 325 female college students ages 18 to 24.
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Many students do not report to anyone that they have

been harassed

A friend

A parent or family member
A school employee, such as a professor or adviser

No one

I -

. Rt

5%

o

4%

. 27

Source: Drawing the Line: Sexual Harassment on Campus (AAUW Educational Foundation, 2005)

Base = Respondents who experienced harassment (n=1,225); 659 female and 566 male college students ages 18 to 24.

36%

44%

- Female

Male

Why are males less likely to report?

40



Data and Statistics: v
Deterred Reporting? e

AResearch shows that students are deterred from reporting sexual harassment and
assault for the following reasons:

Policies that

compromise or restrict A desire to avoid public Concerns about
t he : : -
disclosure confidentiality

make informed choices
about how to proceed;

Uncertainty as to
whether they can prove " Policies requiring victims
Campus policies on y :
to participate in

the sexual violence or drua and alcohol use
whether the perpetrator 9 adjudication
will be punished

The desire to avoid the

Trauma response perceived or real stigma
of having been

victimized

t hat i Co nmueeohJusce,s ci1 t ed:

30082 (Official) notes
and Univepsities ar e

Preamble, p.
Campus: What Coll eges

Sexual Assaul t on



Stalking Data (1 of 2) LT
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4.5 millonwomen and2.1 millionmen are
stalked in one year In the United States.

Over 85% of stalking victims are stallksd
someone they know

61%o0f female victims and4%o0f male
victims of stalking are stalked bycarrent or
former intimate partner.

A First statistic: National Intimate Partner and Sexual Violence Survey: 2015 Data Brief (CDC)

A Second and third statistics: National Intimate Partner and Sexual Violenc2RrStgte?REport

(CDC) .



Stalking Data (2 of 2)

11%o0f stalking victims have beestalked for
5 years or more

A 46%o0f stalking victims experienc least
one unwanted contact per week

[Matthew Breidingt al ., APrevalence and Characteristics of
Violence Victimizatidha t i on a l |l nti mate Partner and Sexual Viole
Preamble, p. 30GiA866 (Official))

Centers for Disease Control and Prevention Morbidity and Mortality Weekly Report, Vol. 63, No. 8 (2014): 7]
(referenced in Preamble, p. 36368 (Official))

[Katrina Baum et al., (2009). "Stalking Victimization in the United States D GABREb20§@)]



Impact of Stalking on Victims (1 of 2)

46%o0f stalking victims fear not knowing what will
happen next.

A [Baum et al., (2009). "Stalking Victimization in the United States." BJS.]

29%0f stalking victims fear the stalking will never stop.

A [Baum et al ]

44



Impact of Stalking on Victims (2 of 2) r
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1 in 8employed stalking victimgse time from workas a result of their
victimization andnore than halflose5 days of work or more

1 in 7 stalking victims move as a result of their victimization.

A [Baum et al ]

A The prevalence of anxiety, insomnia, social dysfunction, and severe depressi
IS much higher among stalking victims.

A [EricBlauuvet al. "The Toll of Stalking," Journal of Interpersonal Violence 17, r83.](2002):50

45



LAW AND REGULATION



Terminology (1 of 3)

Aal 2YLIX IChY Yy Ay RAOA Rzt f
GKI G O2dA R 02vyaiA GO6D

0 Not just students (employees, guests, visitors)

AdwSaLR2 yRISW UEY RADBARdzZE £ K2 KFa 08S
LISNLISUGNY 02N 2F O2yRdzOU GKI O O2 df
§106.30

0 Not just students (employees, guests, visitors)

47



Terminology (2 of 3)

AAGWSOALHKBFIYa Fyeé {dFrGS 2N L2t AGA
iInstrumentality of a State or political subdivision thereandy public or
private agencyjnstitution, or organization, or other entity, or any
person,to whom Federal financial assistance Is extendeigectly or
through another recipient and which operates an education program or
act|V|ty which receives such assistance, including any subunit, successt
FaaA3ySSsT 2N G8MI6FaFSNBES UKSNB2TF@
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Terminology (3 of 3)

Adt 2889002 V R NEB - GAlFYYA UAAYURdAUAA(RAYUEA 2 Y
education as defined 18106.2(l), and institution of
undergraduate higher education as defined{t06.2(m), an
institution of professional education as definedgh06.2(n), or

an institution of vocational education as defined@m n ¢ ®H 0O
8106.30(b)

49



What applies? (1 of 3)

A Lawc 20U.S.C1681 et seq.

A Regulationg; 34 C.F.RPart 106
0 Athletics, employment, admissions, housing, etc.

A Cleryc 20U.S.C1092(f); 34C.F.R668.46:CleryHandbook

50



What applies? (2 of 3)

Bricker & Eckler

AAAAAAAAAAAAAA

APostRegulation Guidance, such as:
AGuidance from the OPEN Center at the U.S. Department of Educatior
AOther guidance documents posted by OCR
AOCR's blog?

51



What applies? (3 of 3) fmana

AAAAAAAAAAAAAA

ACase Law
0 Supreme Court, federal courts
o State courts

0 Look to other court decisions for persuasive
authority

52



And of cour seé

AAAAAAAAAAAAAA

AThe New Title IX Regulations!!

A(and Title VIl and your student conduct code,
as discussed more throughout)

m

53



New Regulations

Adb2AVSIA20AF0ES LINAYOALX Sag Ay
be taken seriously and the right of every person accused to

know that guilt is not predetermined.
(30059 and throughout)

A Training requirements
A Different definitions

A Different processes

54



Overview of the Process (1 of 2)

A Not every employee has to be a mandatory reporter in
the postsecondary institution

A This is so complainants can talk to employees without
having to Initiate the Title IX process

55



Overview of the Process (2 of 2) Lanoous.

ATTORNEYS AT LAW

Report

Formal Grievance Process
Informal Resolution

Investigation

Supportive Hearing

Formal Complaint
Measures

P
«

Determination

Dismissal Appeal

56



Overview of the Process:
Actual Knowledge Bricker & Eckder
ANotice of sexual harassment or allegations of sexual harassingnt | NI O.
Title IX Coordinator or any official of the recipient who has authority to

Institute corrective measures on behalf of the recipiefdiscretion of the
postsecondary institution)

A Notice to employees is no longer enough to trigger actual knowledge (ability or
obligation to report not enough)

A Purpose to allow complainants to speak with employees without automatically
triggering process

@

57



Overview of the Process:

Formal Complaint
AA document filed by a complainant or signed by the Title X Coordinator

alleging sexual harassment against a respondent and requesting the
recipient investigate the allegation of sexual harassment

A In response to a formal complaint, a recipient must follow a grievance
process (set by 106.45)

A Title IX Coordinator must offer complainant supportive measures
(regardless Iif files formal complaiqif complainant does not want to

file a formal complaint)

58



Overview of the Process:

Formal Grievance Process (1 of 4) Eeioor Recrhior

AAny provisions, rules, or practices, other than those in the regulations,
must apply equally to both parties.

ABasic requirements:
A Treat complainants and respondents equitably
A Follow grievance process

A Only impose any disciplinary sanctions against a respondent after
grievance process followed



Overview of the Process:

Formal Grievance Process (2 of 4) Bricker sl

A Requires an objective evaluation of all relevant evidemueu{patory
and exculpatory)

At NROARS ONBRAOATAGE RSUSNNYAYI OA:
complainant, respondent, or withess
A Require individual designated by recipient as Title IX Coordinator,

Investigator, decisioimaker, informal resolution officer, and/or appeals
officer be free from conflict of interest or bias



Overview of the Process:
Formal Grievance Process (3 of 4) Eeioor Recrhior
A Include presumption that respondent is not responsible for the alleged

conduct until a determination regarding responsibility is made through
the grievance process

T>o

Include prompt time frames (some discretion)

T>o

Describes range of possible disciplinary outcomes

A States standard of evidence (preponderance of the evidence or clear
and convincing)



Overview of the Process:
Formal Grievance Process (4 of 4)

A Include procedures and bases for complainant and responder
to appeal

A Describe range of supportive measures available to
complainants and respondents

A Not require legally privileged evidence absent a voluntary
written waiver by the holder of the privilege



Overview of the Process:

Written Notice (1 of 2) Eeklloneecidar

AWSOALIASY(IQa 3ANASOIFIYOS LINROSaa I\

A Allegations with sufficient time for review with sufficient detail, such as
date, location if known

A Respondent presumed not responsible for alleged conduct and
determination made at conclusion of grievance process

A Parties may have an advisor of choice



Overview of the Process:

Written Notice (2 of 2) Bricker & Ecller

Al ye LINPODAEGAZ2ZY AY NBOALIASYUQ:
knowingly making false statements or providing false
iInformation during the grievance process

A Additional notification to parties if new allegations arise as
apart of the investigation

64



Overview of the Process:
Bricker & Eckler

Dismissal Bricker&Ecker
A Recipient MUST investigate allegations in a formal complaint

A BUT recipient MUST dismiss

o If conduct alleged would not constitute sexual harassment, even If
proven, OR

o/ 2yRdzO0 RAR y20 200dzNJ gAUGKAY |
activity or in the United States

©
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Overview of the Process:
Investigation (1 of 4) Rkt D e
A Only of a formal complaint

A Burden of proof and evidence gathering rests with recipient

A Cannot access, require, disclose, or consider treatment records of a
LI NIle @oAUGK2dzio OG0KFOG LI NleQa @2f dz

A Provide equal opportunity for parties to present witnesses (fact and
expert)

A
i
66



Overview of the Process:
Investigation (2 of 4)

A Provide equal opportunity for parties to presentulpatory
and exculpatory evidence

A Not restrict ability of either party to discuss or gather and
present relevant evidence

A Provide parties same opportunities to have others present
during the grievance process, including advisor of choice

A
i
67



Overview of the Process:
Investigation (3 of 4)

A Provide written notice of date, time, location, participants, and purpose
of all hearings, investigative interviews, or other meetings with sufficient

time to prepare

A Provide both parties equal opportunity to inspect and review any
evidence obtained in the investigati@recipient must send to party and
LI NI éQa | ROAA2NI gAUK G €St M /1

completion of investigation report

Vi
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Overview of the Process:
Investigation (4 of 4)

A Recipient must make all such evidence subject
to inspection and review at any hearing

A Create an investigation report at least 10 days
before a hearing that fairly summarizes the
relevant evidence and send to each party and
LI NI é Qa | ROA &2 NJ

A
la
69



Overview of the Process: ooy

H e arl n g S Bricker& Eckler
A Must provide a live, crossxamination hearing

A Parties must have an advisor and the recipient must
provide an advisor for a party if the party does not
nave one

A Advisors ask only relevant cressamination
guestiong no party-on-party questioning

A May be virtual, but must be recorded or transcribed



Overview of the Process:
Determinations (1 of 3) ekl Sl

A Decisioamaker (not Title IX Coordinator or
Investigator) must issue a written determination
regarding responsibility

A Must include
o Allegations

o0 Procedural steps taken from receipt of formal
complaint

71



Overview of the Process:
Determinations (2 of 3)

A Findings of fact
A Conclusions

A Statement of and rationale for each resu
allegation, including determination of res

A A A ”
NN ATINNES TN

Bricker & Eckler

AAAAAAAAAAAAAA

t of each
ponsibility

and any disciplinary imposition and whet

ner remedies

designed to restore or preserve access to educational
program or activity will provided to complainant

72



Overview of the Process:
Determinations (3 of 3) Eeklloneecidar

A Procedures and bases for appeal by
both parties

A Provide written determination to
parties simultaneously

73



Overview of the Process:
Appeals (1 of 2)

A Recipient must offer to both parties the following bases of appeal:

o0 Procedural irregularity that affected outcome

o New evidence not reasonably available at the time regarding
responsibility or dismissal that could affect outcome

o Conflict of interest or bias by the Title X Coordinator, investigator,
and/or decisiommaker that affected the outcome

74



Overview of the Process:
Appeals (2 of 2)

A The decisiormaker for the appeal cannot be the
same decisioimaker from the hearing, or the Title IX
Coordinator or investigator

A Must provide both parties a reasonable, equal
opportunity to submit a written statement in support
of or challenging the determination

A Must issue a written decision describing the result of
the appeal and rationale and provide the decision
simultaneously to the parties

®

75




Overview of the Process:
Informal Resolution (1 of 2)

A At any time prior to the determination
regarding responsibility, the recipient may
facilitate an informal resolution process, such
as mediation, that does not involve a full
Investigation and adjudication

A Recipient cannot require this and also cannot
offer unless a formal complaint is filed




Overview of the Process:
Informal Resolution (2 of 2) Rkt D e

A Recipient can offer informal resolution if:
0 Provides written notice to the parties
o hoUllAya GKS LI NIASEQ O
consent to the informal process

0 Does not offer for employee sexual
harassment of a student

I;”
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Overview of the Process:
Retaliation

e
A Neither recipient nor any other person may retaliate
against an individual for purpose of interfering with
any right or privilege secured by Title IX or because
made a report or complaint, or participated or

refused to participate in the process

A (Further discussion in codes of conduct discussion at
lunch)

@
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Overview of the Process:
Confidentiality e e

ARecipienimust keep confidential the identity of
any individualwho has made a report or
complaint of sex discrimination, including any
Individual who made a report, any complainant,
any alleged perpetrator, any respondent, and any
witness,unless required by lawpermitted by
FERPAor for the purposes of carrying out
Requlations grievance process
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Jurisdictional Changes r

AAAAAAAAAAAAAA

A No obligation to address effampus conduct that
does not involve a program or activity of school BUT

AG{OKz22fa INBE NBaLkRyarotsS F2N
environment that occurs on campus even If it relates
tooff-Ol YLJza | OUADAUASA PE
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Jurisdiction (1 of 2)

A A recipient withactual knowledgeof sexual harassment in an

of the recipient againsk person in the
United States, must respond promptly in a manner that is not
deliberately indifferent

A A recipient is only deliberately indifferent if its response to sexual
harassment is unreasonable in light of known circumstances.
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Jurisdiction (2 of 2)

Ni nc llocatiens, events, or circumstances
over which the recipient exercised substantial
control over both the respondent and the
context in which the sexual harassment occurs,
and also includes any building owned or
controlled by a student organization that Is
officially recognized by a postsecondary

i nst i tAUO6.BO@N . 0
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AAAAAAAAAAAAAA

Education Program or Activity

Locations, events, or circumstances with substantial coqtrol
the easy ones:

A Residence halls
A Classrooms
A Dining halls
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Off Campus? (1 of 2) =

AAAAAAAAAAAAAA

Any of the three conditions must apply to extend Title IX jurisdiction off
campus:

O6M0O LYOARSYUO 200dzNB Fa LI NI 2F
AONBOALIASYUE |a RSTAY Regslhe(h);KS ¢ ;

(2) If the recipient exercised substantial control over the respondent an
the context of alleged sexual harassment that occurred off campus; ant
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Off Campus? (2 of 2)

(3) Incident occurred in an effampus building
owned or controlled by a student organization
officially recognized by a post secondary institution

0 Discussion specifically addresses off campus
sorority and fraternity housing and, as long as
owned by or under control of organizatiothat is
recognized by the postsecondary institutiont
falls within Title IX jurisdiction

0 Must investigate In these locations (3019%)
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Not an Education
Program or Activity

ALocations, events, or circumstances with substantial control:

A A & o
AN AT TN AT
Bricker & Eckler

AAAAAAAAAAAAAA

A Anythingoutside of the United States;

A Privatelyowned off campus apartments and residences that do not
otherwise fall under the control of the postsecondary institution

(example: privately owned apartment complex not run by a student
organization)
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Education Program or Activity
Dependsonfack VI f @aA & dzy RSNJ aadz ail
A Conventions in the United States

A Holiday party for an academic department

A Professor has students over to house
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Jurisdiction and Mandatory Dismissal
Bricker & Eckler

(Lot kel
Dismissal of a formal complaimt 8106.45(b)(3){

The recipienimust investigate the allegations in a formal
complaint.

(BUT)If the conduct alleged in the formal complaint

would not constituAtelsgxuaI harassment as,dgfiped N o

Svnc ®don SOSY AT LINRPOYSRX RAR VY
> X
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Jurisdiction and Mandatory Dismissal
(2 of 3) Bricker{Eckler

or did not occur against a person in the United
State X O
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Jurisdiction and Mandatory Dismissal
(3 of 3)

then the recipienimustdismiss the formal complaint with regard
to that conduct for purposes of sexual harassment under title IX
or this part;such a dismissal does not preclude action under

- V2UKSNI LINPGAAGAZY 2F GKS NBOA
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Study Abroad Programs

A Draws a bright lin@ot outside of the United States: plain text of Title
L. ay2 LISNRAZY AY U0UKS [ YAUSR {
application. Must dismiss. (30206)

A Programs of college based in other countries? No jurisdiction and
must dismiss.

A Foreign nationals in the United States covered.

®
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Online Study

AGhLISN GA2yaéeg 2F GKS
Include computer and online programs
YR LIXFTUF2N¥Ya az2gySR |

O
2 N 2 Gy YR 2L

0e2 2NJ dzaSR AY UKS 2Z2LISNJ UGA2Y
A Still has to occur in educational program or activity

AlYR Ay 'VvAGSR {[dFGSaxX
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Jurisdictional Hypotheticals

aLY |y
o




Jurisdictional Hypotheticals
D iSCI ai m e r Bricker & Eckler

AAAAAAAAAAAAAA

A\Disclaimer: The following hypotheticals

are not based on any actual cases we have
handled or of which we are aware. Any

similarities to actual cases are coincidental.
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Hypothetical 1

Sarah, a student, informs the Title IX Coordinator or
designee that she was sexually assaulted at a party
over the weekend, by another student she knows,
James. Sarah states that the party and assault
occurred at Terrance Manor apartments. Sarah
believes this is part of campus. Terrance Manor
apartments is a complex directly behind the
university and sits in between two university-owned
senior apartment complexes, but Terrance Manor is
owned by a private landlord.
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Hypothetical 2

Jessl, a student, informs the Title IX Coordinator or
designee that a stranger sexually assaulted him at a
fratemity party over the weekend. The fratemity house
is affiliated with the universtity, but the university does
not own the house and the house Is located off-
campus.
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Hypothetical 3

The university has partnered with the city for an
Improvement district along the main street that

runs through campus. The improvement district
removes and rebuilds buildings on the street,
oversees the cleanliness of the sidewalks, and has a
task force that patrols the area on bicycles to deter
crime. Alex, a student, informs the Title IX
Coordinator or designee that a stranger sexually
assaulted her on the main street in front of campus
over the weekend.
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Hypothetical 4

Enrique, a student, calls the Title X Coordinator

or designee frantically from ltaly, where he is
enrolled 1 n the uni versit
which professors and students from the

university hold courses at a sister university Iin

| t al y. Enri que states th

professoros told Enriqgue
an A in the course If he slept with the professor.
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Sexual Harassment




Sexual Harassment Definition

ATTORNEYS AT LAW

A means conduct on the basis of sex that satisfies one or more of
the following:

o | 1 An employee of the recipient conditioning the provision of an aid,
OSYSTAUZ 2NJ aSNIWAOS 2F GKS NBOALMASYOH 2
conduct;

o | ] Unwelcome conduct determined by a reasonable person to be

So severe, pervasive, and objectively offensive that it effectively denies a person equi
 O0S&aa (2 UKS NBOALASYOQ&a SRdzOF GA2Z2Y LN

o | ] Sexual assault, dating violence, domestic violence, or stalking
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Sex.ual Harassment:
Quid Pro Q uo Bricker & Ecklor

A Only applies t@mployee respondent&ho condition aid,
benefit, or service on unwelcome sexual conduct

A No restriction on complainant's statqscan be student,
employee etc.

A DOE interprets this broadly to encompass impligdt
pro quo

A No intent or severe or pervasive requirements, but must
be unwelcome

A & chuseof autharity is the for

Qri m R
)\géijl- OSXAa _AY fe 2 SYaaA
eSZ2LIJ NRAI'S SR |- § | Saao

Q)< QX<

i
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AAAAAAAAAAAAAA

Sexual Harassment: Davis/ Gebser

A The second prong: severe, pervasive, and
objectively offensive and deny equal
access(which is not the same as under Title VII)

A Does not require intent

A Reasonable person standaganeans a
reasonable person in the shoes of the
complainant (30159)
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Severe

A Takes into account the circumstances facing a
particular complainant

A Examples: age, disability status, sex, and other
characteristics

A Preamble discussion states that this removes
the burden on a complainant to prove severity
(30165)
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Pervasive

A Preamble indicates pervasive must be more
than once if it does not fall into the above
(3016566)

A Preamble reminds us that quid pro quo and
Clery VAWA(domestic violence, dating
violence, stalking) terms do not require
pervasiveness

104




Objectively Offensive

AReasonable person is very fagecific (30167)

A Because so fagtpecific, different people could
reach different outcomes on similar conduct, but
It would not be unreasonable to have these
different outcomes

A Preamble notes that nothing in the Regulations
prevents institutions from implicit bias training
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Sexual Harassment Considerations

AThe preamble notes that the Regulations do not
prohibit postsecondary institutions from:

A Publishing a list of situations that would violate Title
L. & 6a8SEdzZ f KIN}aavSydsé

A Advising when similar conduct has been found to
violate Title IX

A Publishing a list of situations that would violate code
of conduct (30158)
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Applies to Employees (1 of 5) T

AAAAAAAAAAAAAA

A This was unsettled in most Circuits

A EnterTitle VII
o/ 2YYSYUIlINE y20Sa O0KIG aaSOSNB 2NJ LIS
apply because elementary, secondary, and postsecondary schools are unlike tr
adult workplace. (Pages 4131)
A Davisc 5th grade students

A Instead- ésevere, pervasive, and objectively offensgive
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Applies to Employees (2 of 5)

ANear the beginning of the preamble, the Department noted:

AG¢KS 5SLINIYSYlG R2S&a y20 ¢é6AaK G2 | LILX
harassment under Title VIl to Title IX because such an applicabiold equate
workplaces with educational environmentsvhereas both the Supreme Court and
Congress have noted the unigue differences of educational environments from
workplaces and the |mportance of respecting the unique nature and purpose of
SRAzOF A2y I I SYOBANRYYSYiadé donnot 27F
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Applies to Employees (3 of 5) T

AAAAAAAAAAAAAA

ABut towards the end of the preamble, the Department clarified:

AG¢KS 5SLINLYSYU FLILINBOAI GSE adzL
- LI e uz2z SYLIX 2e SSa de oonnogvu

Ab2 GAYKSNBYUO O2yFtEtA0G¢ 0SUBSSYy
A Due Process protections found8r106.45 (live hearing, advisors, cross
examination) apply to employees, not just students (30440)
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Applies to Employees (4 of 5)

AThe preamble clarified:

A Recipients that are subject to both Title VIl and Title IX must comply
with both (30440)

Aa5SEAOSN)IUOS LYRAFFSNBYOSE &aidl yRI
and Title IX (30440)

A.SOlFIdzaS ¢AGES L- NBOALIASYUOA I NB

Aadgal N]SUOULIX FOS 2F ARSIFa¢ Yl 1Sa L2
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Applies to Employees (5 of 5) e

AAAAAAAAAAAAAA

A Conflicts between Title VII and Title IX noted by
Commenters:

o Formal complaint requirement

Notice requirement

Deliberate Indifference Standard (noted above)
Definition of Sexual Harassment

_ive hearing (as opposed to notice and opportunity
to respond)
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AAAAAAAAAAAAAA

Disclaimer on Terminology

cKAd aSOiGAz2y dasa GKS GSNYa
a LIS N1JS -4 CRIMINANJot POLICY, from FBI

Criminal Definitions (what Clery and VAWA refer to

for their definitions)
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Mandatory: Sexual Assault, Dating

Violence, Domestic Violence, & Stalking Bricker & Eckler

AThird prong refers to certain statutory definitions for sexual
assault, dating violence, domestic violence and stalking

A Sexual assault is defined as forcible and-farnible sex

2FFSyasSa Ia RSTAYSR Ay WK C.

database, which you can find in the National IncidBased
Reporting SystenNIBRymanual

A Dating violence, domestic violence, and stalking definitions are
from Clerystatute (not regulations) as amended WAWA

113
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Sexual Harassment:
Sexual Assault

Ad{ SEdz- £ ! a&al dzf { ¢
A Rape

A Sodomy

A Sexual Assault with an Object

A Fondling

A Incest

A Statutory Rape

A A A ”
NN ATINNES TN

Bricker & Eckler

AAAAAAAAAAAAAA

Ay Of dzR

114
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Sexual Assault: Rape

Ad w | meéans thecarnal knowledg®f a person, without the
consent of the victim, including instances where the victim Is
iIncapable of giving consent because of his/her age or because
his/her temporary or permanent mental or physical incapacity.
Carnal knowledges defined as the slightest penetration of the

sexual organ of the female (vagina) by the sexual organ of the
male (penis).
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Sexual Assault: Sodomy F

AAAAAAAAAAAAAA

Ad { 2 R 2méansoral or anal sexual intercourseth
another person, without the consent of the victim,
Including instances where the victim Is incapable of givir
consent because of his/her age or because of his/her
temporary or permanent mental or physical incapacity.
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Sexual Assault:

With an Object

Ad { SEdzl £ | aal dzméansauselarkobjector instrumeéntto ¢
unlawfullypenetrate however slightly, thgenital or anal openingf the
body of another person, without the consent of the victim, including
Instances where the victim Is incapable of giving consent because of
his/her age or because of his/her temporary or permanent mental or
physical incapacity. An object or instrument is anything used by the
offender2 0 KSNJ U KI vy 0 KS,eqTafiagéRodtiela IS
handgun, stick.
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Sexual Assault: Fonding = =

Ad C 2 v Rmeang theouching of the private body parts

of another person for th@urpose of sexual gratificatign
without the consent of the victim, including instances

where the victim is incapable of giving consent because
of his/her age or because of his/her temporary or
permanent mental or physical incapacity.
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Sexual Assault: Incest

Ad Ly Cmeadns sexual intercourse between persons
who are related to each other within the degrees
wherein marriage is prohibited by law.
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AAAAAAAAAAAAAA

Sexual Assault: Statutory Rape

Ad{ O | 0 dz( means sexbial iintercourse with a person
who Is under the statutory age of consent.

Aln Ohio:

A Under130 OF y QU O2yasSyi

A Under160 OF y QUi O2yasSyda 42 0K



Sex_ual H_arassment:
Dating Violence Bricker &Eckler

Ad 5 | 0 A Y 3 means dn act abwiotence
committed by a person who is or has been in a
romantic or intimate relationship with the
complainant. The existence of such a romantic
or intimate relationship is determined by the
length of the relationship, the type of
relationship, and the frequency of interactions
between the individuals involved In the
relationship.
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Sexual Harassment:

Domestic Violence
A5 2 Y Sail i Gs aackof violgnoescommitted by:
A A current or former spouse or intimate partner of the complainant;

A A person with whom the complainant shares a child in common;

A A person who is cohabitating with, or has cohabitated with, the complainant as a
spouse or intimate partner;

A A person similarly situated to a spouse of the victim under the domestic/family
violence laws of the jurisdiction;

A Any other person against an adult or youth victim who Is protected from that
LISNBRE2Y Q& | O0a dzy RSNJ (aksSf theuis8ictianA Ok F I Y A
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Sexual Harassment:
Stalking D e
Ada { 0 | fislerigaging in a course of conduct directed at a specific

person that would cause a reasonable person with similar
characteristics under similar circumstances to:

ACSI NI F2NJ 0KS LISNR2YyQa al FSdeé 2 NJ
A Suffer substantial emotional distress.

AAs mentioned before, to qualify under Title IX, it must belszsed
stalking. (30172 fn. 772)

123



Stalking: On the basis of sex

AThe preamble distinguishes between stalking and stalking on the basis of sex
(only the latter of which falls under Title 1X):

A Recognition that stalking does not always relate to sex and therefore do not
always fall under Title IX (ex. celebrity stalking)

A See footnote 772 on301¢& { G+ £ 1 Ay 3 UKF O R2Sa y2
KFEN}aayYSyua o060SOFdzAaS Au A& y2i0 w2y
' RRNBA&ASR dzy RSHMAKf BRBOALIDSREDA 2F 2 P2

124



A N A ®
AN AT TN AT
Bricker & Eckler

AAAAAAAAAAAAAA

Stalking: Course of Conduct

Ad/ 2dzNBRS 2F [/ 2y RdzO0 €

A UnderVAWAregulations: meangvo or more acts including, but
not limited to, acts in which the stalker directly, indirectly, or
through third parties, by any action, method, device, or means,
follows, monitors, observes, survelils, threatens, or communicates

to or about a person, or interferes with a person's property.
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Stalking: Reasonable Person
AdwSl a2yl ofS LISNRZ2YVYE

AUnderVAWAregulations: means a reasonable person under
similar circumstances and with similar identities to the victim.
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Stalking: Substantial Emotional
Distress

Ad{dzoadl yaalrt SY20A2ylFf RAAGN

AUnderVAWAregulations: means significant mental suffering or
anguish that may, but does not necessarily, require medical or
other professional treatment or counseling.
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Panel Discussion



